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SIMIMENI SHOWING JURi£yHCl.ION...OF THE COURI OF_APPEALS 
Th i s i s an app ea 1 f r om a con vi c:: t i on o-f t hree c oun t s a f 
Distribution of a Controlled substance under Section 58-37-S (1) 
(a) , Ut ah Code Ann ot at ed , as amencled • Each coun t i s a F i r st 
Degree Felony- Jurisdiction vests in this Court pursuant to Rule 
26, Utah Rules of Criminal Procedure and Ejection 7B-2-2 Utah Code 
A n n o t a t e d , i 9 5 3 a s a m e n d e d - T h i s A p p e a 1 h a s been re-fe r r e d t o t h e 
Court of Appeals by the Utah Supreme Court. 
STATEMENT' OF THE ISSUES PRESENTED ON APPEAL. 
S1ANDARI) OfLJtEVlMjL 
E v i d en ce o f De fen dant's p ri or c r i mi na1 recor d was 
i rnpermi ssi b 1 y i ntraduced i r)to evi dence, contrary to Ru 1 es 403, 
404, Bnd 609 of Utah Rules of Evidence. The Standard of Review 
i s '' A b u s e o f D i s c r e t i o n • '' State y_. tiam.LL.t9Il i 8 2 7 P. 2 d 2 3 2 (U t a h 
1992) 
The favorable ruling of the original trial judge to exclude 
prior convictions was improperly overruled. Standard of Review is 
"At)use of Discretion. '' Hamilton supra 
The original trial judge should not have been reassigned. 
DETERMINATIVE CONSTITUTIONAL PROVISI0N8, 
SIAIUTES^ ORDINANCES^ 
Utah Rules of Evidence, 403, 404, and 609 
Utah Rule© of Criminal Procedure 29 and 29A 
1 
CODE OF JUDICIAL ADMINISTRATION 
3 104(E) (ii) 
4-604 
S e t f o r t h v e r b a t i m i n a d d e n d u m „ 
SIAIEMEN1 OF THE CASE 
A. NATURE OF CASE 
De f e ndant Lee 0'Ne i1 wa & ehar g ed by 1nformat i on wit h 
Di str i buti an of a Control 1 ed Substance i n viol ation of Secti on 
58-37-8 U.C.A, in the Seventh District Court in and for Grand 
County, State of Utah, for Acts allegedly occurring on December 
6, 10 and 12, 1990. Originally Defendant had two co-Defendants, 
his wife Peggy O'Neil and Steven Taylor- The crimes were 
enhanced to first degree felonies. 
B. COURSE OF PROCEEDINGS 
T h e c h a r g e s a g a i n s t M r . T a y 1 o r were d r o p p e d a t 
preli mi nary hear i ng• The consoli dated tr i als of the 0'Nei1s 
commenced on October 28, 1991 before the Honorable Bruce K. 
Halliday- <R-~98) F'rior to that trial Defendants' counsel filed a 
M o t i o n i n L i m i n e t o e K c 1 u d e t e s t i m o n y b y the s t a t e r e f e r r i n g t o 
either Defendant's prior convictions or al1eged prior crimes, 
w rong s or b ad ac t s. (R 6 7) . J udg e Ha11i d ay granted Defendant s' 
Motion <R~99>. 
0 r \ 0 c t o b e r 2 9, 19 91 D e f e n d a n t P e g g y O'Neil w a s f o u n c:l g u i 11 y. 
The jury was unable to reach an unanimous decision on Mr* O'Neil 
and a mistrial was declared (R 103-4). A new trial date was set 
2 
f or Mr . 0'Mei 1 on the November 12, 1991 Law and Mot i on Calendar• 
On November 15, 1991 the state filed its own Motion in 
Limine Relating to Prior Bad Acts and Convictions and Statement 
of Points and Authorities- (R 106). The Motion sought to 
introduce evidence of a Judgment and Commitment of Mr. O'Neil for 
Distribution of a Controlled Substance on December 30, 1986 (R. 
106-75 Ex7) , and a Judgment and Order of Probation against Peggy 
O'Neil for a January 7, 1987 Attempted Distribution of a 
Controlled Substance. (R 107; Ex 8). Defendant filed his 
responses brief (R-120)„ In a Statement of Reply Point 
<R. 129), the State (at R.130) acknowledged Judge Halliday's 
prior ruling against the admission of such evidence. 
At a December 9, 1991 the State's Motion in Limine was heard 
before the Honorable Boyd Bunnell. No explanation was proffered 
for Judge Bunnel1 's rep1acement of Judge Hal 1iday. In Finding of 
Fact and Conclusions of Law <R 153-8) and in an Order Granting 
Mot i on i n Li mi ne <R-159-60) , Judge Bunnel1 reversed Judge 
Halliday and ruled the prior convictions of both Lee and Peggy 
0'Nei 1 admi ssi ble at 0'Nei1 's second tri al„ 
Prior to O'Neil 's second trial on February 27, 20, 199.1 
Defendant filed his objection to the matter proceeding before 
Judge Bunnell and moved to disqualify him to and proceed before 
Judge Halliday <R 171.). That Motion was denied in a February 5 
Ruling by Judge Bunnell which states a scheduling conflict for-
judge Halliday (R 186-7). 
At Defendant's second trial the State made reference to the 
3 
earlier distribution charges and pleas of both Lee and Peggy 
O'Neil <Tr. 55). A Witness for the State mentioned Lee 0'Neil's 
do i n g time i n pri s on. (Tr 2 i1). Exhi bi t s 7 an d 8, con s i s t i ng of 
the Informations and Judgments of Lee and Peggy O'Neil were 
introduced and presented to the jury over Defendant's objection 
<Tr 197-8)-
C. DISPOSITION AT TRIAL COURT 
Defendant was found guilty of all three counts by the 
jury <R 297~8). On April 13, 1992 he was sentenced to three 
consecutive terms of five years to life at the Utah State 
Prison. 
SUMMARY OF ARGUMENT 
It was reversible error to allow evidence of Defendant's 
prior bad acts or convictions into evidence- After a mistrial, 
the original trial judge who had ruled favorably on Defendant's 
Motion in Limine to Suppress the introduction of such evidence 
should not have been reassigned* The new district court judge 
did not have power to reverses the first trial judge's ruling. 
Such reassignment and overruling argument constitute reversible 
error. 
ARGUMENI. 
I. EVIDENCE OF DEFENDANT'S PRIOR CONVICTION 
The Utah Rules of Evidence set guidelines for the 
admi ssi on of evi dence of the pr i or bad acts or er i mi rial 
convictions of defendants. Rule 404 U.R.E. states that evidence 
of a person's character is not admissible to show that he acted 
in conformity therewith. Subsection <b) of Rule 404 requires that 
4 
•f a r t hi a a v i d a n c e o -f s p e c i -f i c a c t s t D b e a d m i s s i b 1 e , :i. t m u s t h a v e 
some p u r p a s e a t h a r t h a n p r o o f I :hat t h e c h a r g e s a g a i n s t t h e 
D a -f a n d a n t a r e e a n s i s t a n t w i t hi hi i s c h a r a c t a r' , s LI C hi a s p r o a f a f 
m o t i v a , o p p o r t LI n :i. t. y , i n t e n t , p r a p a r a I: i a n , p 1 a n , k n o w I a d g a , 
i d e n t i t y , o i ~ a b s e n c:: a a f m i s t a k e a r a c c i d e n t . " 
S t a t e v.. H a m i l t o n , 8 2 7 P . 2d 2 3 2 , ( U t a h 1 9 9 2 ) . 
T h a I n t r adue t i on a f e v i d e n c a c:) f a p r i o r c r i ma i s f u r 1 h a r 
r a g LI 1 a t e d b y R LI 1 a 6 0 9 o f t h a Li t a hi R u l e s a f E v i d e n c e , w hi i c: hi a 3.1 o w s 
B LI c hi a v :i. d a n c e B D 1 e 1 y -f a r* t hi a p LI r p a s a o -f a 1 1 a c: k i n g t h a c r a d i b :i 1 i t y 
a -f a w i t n a s s a n d t hi a n o n 1 y i ^: i t w a s a 1 i c i t a d f K* O m t h a w i t n a s s a r" 
e s t a b 1 i s hi a d b y p Li b 1 i. c: r a c:: a r c:i d u r i n g c: r D S S e x a m i n a t i a n . 
B a t hi a f t h a a b o v a i- LI 1 a s a r a -f n r t h a r- r a g LI 3. a t a d b y R i.t I a 4 0 3 a f 
t h e LJt ah Ru l a s a-f E v i d a n c a t h a t a x c 1 LId a d a v i cj an c a o t hi a r w i s a 
a d m i & s i b 1 a i f t h a r* a i s t h e l i k a 1 i h o o d i. t w i 1 I b a LI n f a i r 3. y 
p r e j Lid i c::i a l . 
I n t hi a i n s t an t c aBa , i -f t h a p r ab a t ive va 3. ua o f t hi a p r• i ar 
bad acts is weighed against the danger of unfair prejudice, this 
CoLIr t \TIu<ii> t f i n d t hi a t t hi a ad miss i an was n a t p r oper an d t hi a t t hi a 
same was prejudicial error and not harmless-
The state case against Defendant was very weak. Defendant 
did not commit any acts of handling or passing drugs or handling 
o r p a s s i n g m o n a y« 'T' h a o n 1 y t h a a r y a n w h i c h hi a c: o u 1 d hi a -f a u r*i d 
c u 1 p a b 1 a a f a c: r i nfi a i s a n a a -f a c c: o m p 1 i c e 1 i a b i 1 i t y. H i. s a c t s 
w h i c: hi is u p p a s a d 1 y i n t a n t i o n a l l y a i c:l e d a r a s s i s t e d a n a t hi & r C a --
De f endant c omm i t a cr ime w er e sole!y i n d ri v i ng her t o 1oc a t i ons 
w hi e r c^  s hi a <i:.> u b s a q u a n 13. y h a d a c:l r u g t r* a n s a c t i o n w i t hi a c a n -f i d e> n t i a 1 
i n f: or mant. (3n one oec:asi on Def enc:lant d i d not even eM 11 t he 
v e h i <:: I e , h u t r e m a .1 n e d i n i t w h i 1 e hi :i. s w i f e w e n t t o v i s i t b r i e f 1 y 
wit h a f ri e nd (R 7 1 ; 206) (Bee generally the direct a nd c r o s s -
e x a fn i. n a t :i. o n s o f l::' h i 1 i p H a n v e y , M i k e B r a ci -ford, R o n F;: i c h m o n ci) 
Th a t S t a t e ac k n c:)w 1 ed g ed t hi i s m i n i ma 1 i n vo 1 vemen t o f 
D e f e n d a n t a n ci r e c o g n i z e d t h e n e e ci t G i m p u g n D e f e n ci a n t ' s c:: h a r a c t e r 
as e a r l y as i t s open i ng r emar k s . 
We wi I 1 shew that Lee Q ' Nei 1 assi steci h i s wi f e i n 
s e 11 i n g t h e d r u g s b y a c t i n g , i f n en t h i n g m o r e , a s a 
chauff eur to br ing her* to her di stribut ian pai nt; - „ « 
s o m e o f t h a t e v i d e n c e i s - i s t h i s , t h a t b o t h L e e a n ci 
Peggy 0 ' Nei 1 wer e char geci wi t h ci i st r i but i ng cocai ne 
b a c k i n 19 8 6 , t h e e n d o f D e cr. e m b e r ' 8 6 o r 3 a n u a r y ' 8 7 , 
the D e f e n d a n t , eventually pled guilty to that charge. 
F:' e g g y 0 ' N e i 1 p 1 e d g u i 11 y t o a r e ci u c e d o f f e n s e i n 
e >i c h a n g e f o r a d m i s s i b 1 e o f t h e 1 a r g e r o -f f e n s e. < T R •- 5 4 
5) 
Indeed, the State's case against De-fendant was so weak that 
t h e s t a t e f e 11 i t n e c e s s a r y t o i i'~i t rod u c: e e v i d e n c: c-? o f a 3. 3. e g ee ci 
§jy.b.®.?!.9y.?,nt_ bad a c t s of D e f e n d a n t , a f t e r a l e n g t h y d i s c u s s i o n w i t h 
t h e c: our t an d c:) ver t h e c^ b j ec t i on of Deien ci an t (Tr . 87•-• 105) ,. Th e 
need for the introduction of evidence of things that supposedly 
a c c: u r r e d i n F e b r u a r y 19 9 2 t o p r o v e e h a r q e s o n c a n d u c t CD C c U r r * i r"i g 
i n D e c e m hD e r .19 91 c a n o n 1 y h i g h 1 i g h t t h e f a c t t. h a t t h e 
i n t r o d u c t :i. o n o f b a d a c t s i s p r e j u d i c: i a 1 a n d n o t h a r m 1 e s s. 
T h e U t a h S u p r e m e C C3 u r t h a <» rev i e w e ci a s i <n i 1 a r c a s e i n w h i c h 
D a f a n d a n t a p p a a 1 ed t h a i n 1.r od u c: 11 o n o f p r i D r• c Q n v i c: t i o n s d u r i n q 
the guilt p h a s e of his trial « In St a t e y- F"l ore;; , 777 F* „ 2d 4 5 2 
(U t a h 19 8 9) . A11 h o u g h t h a c: o u r t h a 1 d i n t h a t c a s a t h a t t h e 
evi danea w as r e 1 avant and admi ssi b 1 e t o pr ova an alemant o-f the 
c r i m e , it r a i t e r a t a d t h a t s u c h a v i d a n c e w a s n o t a d m i s s i b 1 a s c:) .1 a 1 y 
to show De f andant ' s pr opansi ty t o commit c r i m e, at 4 5 6 , c i t i ng 
Statev. Pachizco, 712 P. 2d 192, 195 (Utah 1985) cert denied 479 
U - S. 81 3 5 State y, Shaf ± er., 725 P. 2d 1301 , 1307 (Lit ah 1986) ; and 
State v, Saunders., 699 P2d 738,, 741 (Utah 1985)- In holding that 
t h a p r i o r c o n v i c:: t i o n s wa r e i n a d m i s s i b 1 e o n o t h a r g r o u n d s , the 
S u p r e i7) e C o u r t i n c o n s i d a r i n g R u 1 a 3 0 (a) U t a hi R u 1 a s o f C r i m i n a 1 
P r o c e d u r e a n d U t a h R u 1 a c:) f F£ v i d a n c a 10 3(a) h a 1 d t hat s u c h a r ir' CJ r 
wou 1 d wai'-1'- an t i/_ a vaY' sa 1 on 1 y w i t h t he r eason ^ b^ 1 a 1 i k. a 1 i hood o-f a 
mC.Ji' e f avor ab 1 a r asu 11 f or de-fendant, at 4 5 8 , c i t at i ons omi 11 ad ., 
I n t h i s c ^^ s a t h. a 1 i k e 1 i h o o d o f a n^  o r e? -f aver a b 1 a r* a s L\ 11 
car t ai n 1 y aK i st s , consi. dar i ng t f'\a ot her w e a k n a s s a s o-f t ha s t a t e ' s 
case, 
Sea also State v, Banner, 717 P2d 1325 (Utah 1986), stating 
that in a R u 1 a 6 0 9 , c o n s i d e r a t i o n "It is LI n i v e r sal 1 y h e 1 d t h a t 
t h e p r o s a c u t i o n . . « h a s 1: h a b u r d a n o -f p &rx u a d i n g t h e c: o u r t t hi a t 
t h a p r o b a t. i v a v a 1 u e o f a d mitt i n g t h e c o n v i c t i o n s , a s f ar a s 
s l-i a d d i n g I i g hi t o n t h e D a f a n dan t ' is c)'" e d i b i 1 i t y , o u t w a i g h s t h a 
pr a j udi c: i a 1 e-f -f ect t o t ha I.')efendant. " at 1Z34. 
Tl"ia p r o t act i c:)ns af f orciad all cr i mi na 1 daf e n d a n t s by tha 
ab o v e Ru 1 as o-f Ev i d e n c e and t ha Utah) anc:i Un i t ad St at as 
Con s t i t u t i o n s w a r" a i i/_ r a p a r a b I y v i CJ 1 a t ed b y t h a o p a n i n q s t a t em a n t , 
7 
t h e c:: o m m e n t s u i s t a t e s w :i. t n e s s P a m L... a x t o n a b o u t D e -f e n d a n t s e r v :i. n g 
time? i n pr i son . ( TR 2 1 1 ) , and by the .1 ntroduction o f E>; h i b i ts 7 
a n c:l 8 • W h a t p o s s i b 1 e r elevance ci a e s t h e i n t r o d u c:: t i o n a i P e g q y 
0 ' N e i ]. ' s r e c a r d h a v e a t t h e t r i a 1 a -f L e e 0 ' N e i 1'? T h e c 1 e a r 
pur pose 11""ie i ntroduc:ti on o-f sixc:h evidence was to prove the 
char ac: ter o f De f endant and to sbiaw that he acted i n con-f oK"mi ty 
t h e r- e w i t b . T h e state d i d n a t w ant the j u r y t o c:: c^  n s :i. ci e r t h e 
act i ons a-f L...ee Q ' Ne:i. 1 in a va<::uum , bLIt i n the uri f avorab 1 e 1 i. ght 
o f h i s c h a i'" a c: t e r - 11 is there-f C3 r e violative o -f t h e U tab R u 1 e s 
of evidence i^nd its use mandates reversal. Even if the evidence 
w a s o t h e r w i <:i> e a ci rn i s s i b 1 e i t s ix n f a i. r p r e j u ci i c: e t o D e f e n ci a r*i t 
c: 1 e a r" 1 y o u t w e i g h e d i. t s p r c^  b a t i v e v a 1 u e. 
II. OVERRULING OF JUDGE HALLIDAY'S EXCLUSION 
OF EVIDENCE BY JUDGE BUNNELL 
T h e S e v e n t h J u d i e i a 1 D i s t r i c t i n U t a h i s a m u 11 i , j u d g e 
ci i s t. r i c t» S u b s e q u e n t t o t h e C] c t o b e r 2 S , 2 9 .1.9c? 1 t r i a 1 w i t h C a 
l)et& n c:l a n t F:' e g g y 0 ' N e i 1 , a n d p r i o r" t o t h e F:' e b r nary 26, 2 9 1 992 
retrial, the Honorable Boyd Bunnell , as presiding judge -for the 
Seventh Di Btr ict, replacec:i the Honor*ab 1 e Br uce K. 1-1 a 1 1 i day wi t.h 
b i m s e 1 f . H e t h e r e a f t e »'* h e a r d a n d r u 1 e d o n m o t i o n s a n d p r" e s i d e d 
a t t h e <:;> e c o n c:l t r" i a 1 . 
T h e i r^ t e r i m «11ot i on<Hi :i nc: 1 u d e d bot h a r e q u e s t f or 
r-&cansi der at i C3n by t h e St at e o f J u d g e Ha 1 1 i d a y ' s ear 1 ier 
e>t c 1 usi or^ o f test i m o n y and -an c:)t:) ject i on by De f enc:lant t o t h e 
a s *:?, i g n m e n t C3 f \J u d g e B u n n e 1 1 t a t h e c a s e a n ci t o t h e t K- i a 1 ., 
D e -f: e n d a n t u r g e s u p c:> n t h i s C o u r t that the reversal o f J u d g e 
a 
Ha11 iday ' s 0rde r by a j udg e w i t h eg ua1 power i s f u r t h e r 
''0ne judge shoui d ord:i. nar i 1 y h e s i t a t e t o v a c a t e , modi f y , or 
d e p a r t f v* o m a n i n t e r 1 o c u t a r y o r d e r o r r LI 1 i n g m a d e i n t h e s a m e 
c: a s e b y a n o t h e r j u ci g e w i t h e q u a 1 powe r s - - .. A j ix ci g e a c 11 n g 
I a t e r i n a c a s e i s , a t (^  o s t , b o u n d o n 1 y b y t h e a c t LI a 1 o r d a r o r 
r u 1 i n g a n n o u n c e d b y an e a r 1 i e r j LI ci g e a n ci no t b y t h e d o e t r i n e 
an noun c: ad by t h e e a r l i e r judge in 'connect ion w i t h h i s o rder ov 
r u l i n g * " 46 Am Jur 2d Judges, S e c t i o n 4 1 , p. 123- (See a l s o 48A 
C - J . S • Sec t i an 68 , J Lid ges) . 
A ci m i 11 e d 1 y t h e a b o v e c i. t a t i a n d a e s a l l o w f o r s LI C h 
o v e r r u 1 i n g s i n e x c e p t i o n a 1 cases . Case law i n IJ t a h see m s j LI S t 
as perp 1 ex ed i n r u 1 i rigs as t o whether t he han a q a i ns t sLICh 
<:;) v e r j/- a i i n g i s a b s a 1 LI t e„ 
T h e b e 11 e r r LI 1 e i n LI t a h ci o e s f a v o r t h e f i n a l i t y o f t h e -f :i. r s t 
r u l i ng-
H o w e v e r , t h e p r i o r ci e n i a 1 o -f t h e m o 11 o n t o s u p p 1 e m e n t 
t he recCDr-d i s now the " law of t he case" and we ciec 1 i ne 
t o r • c? c: o n s i d e r* t h a t ci e c: i s i a n . T h e re a r e s o u r» ci p o 1 i. c y 
consi. c ierat i ans suppC3rt i ng t he " law o f t h e case" 
ci a c t r i n e a n ci t h e p r i n c i p 1 e t h a t a c: o LI r t s h o u 1 ci n c:) t 
r e c o n s i d e r* a n ci o v e i" r u 1 e a ci e c .1 s i. o n m a d e by a e a •••- e c^  LI a 1 
c: o u r t . S t i n er y „ B ig Horn Tar S an ci s & Di 1 , Inc. 5 & 9 2 
P.2d 735, 736 (Utah 1984) , As J u s t i c e Zxmmermann 
s ta tess 
0ne br anch of what i s genera11y termed the 
d o c: t f" :i. n e a f '' 1 a w o f t h e c a s e'! h a s e v o 1 v e ci t a 
avo id t h e de lays and d i f f i c u l t i e s t h a t a r i s e 
w h e n a n e j LI ci g e i s p rese n ted w i t h a n i s B LI e 
i ci e n t i. c a 1 t o o n e w hi i c h h as a 1 r e a ci y been 
p a s s e ci u p o n by a c: o a r ci i n a t e j u d g e i n t h e & a <w e 
case. " CCHrdi nar i 1 y one jucige of t he same 
c: o u r t c a n n C31 p r o p e r 1 y o v e r r u 1 e t h e ci e c: i s i o n 
CD-f ano ther judge of t h a t cou r t , , " RichaiidscDQ 
y- G r a n d C e n t r a 1 C o r p - , 572 P- 2d at 397„ 
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I d .. at 736.. C f . Dal.y y, Sp r aque , 742 F'. 2d 896 , 900 
(51 h C i r .  19 8 4 ) ( '' W h i 1 e t h e ' 1 a w o i t h e c a s e ' d o c t r i i') e 
i s na t an m e x orab 1 e COmmand , a dec 1 si an a-f a legal 
:i. ssLIe o r i s sues b y an ap p e 1 late c c:)LAr t e<;;>t ab 1 i sh e s t h e 
'law of the <:::ase' and mLISt be f o 1 1 owed i n a 1 1 
sLAbsBqLAent prc:)c:eecii ftgs i n the sarne case „ . „ LAn 1 ess . 
« „ the dec!si on was clearly erroneous and would work a 
m a r "i i f e s t i n j LA S t ice. ") 
Tne gener a 1 Ut ah Ru 1 e i s that qeneral 1 y c:)ne d i s t r i c:. t and 
j u ci g e c a n n o t o V e r r u 1 e a n ci t hi e r d i s t r i c t .j u ci g e h a v i n g i d e n 1: i c a 1 
authority and stature. State v, Beno, 645 P. 2d 44 (Utah 1982). 
See also State v. Lamper, 799 (2d 1125 (Utah 1989) and Masearo v. 
Day3,s 741 F'-2d 938 (Utah 1987), Turner v. Mecham, 537 P. 2d 312 
(Utah 1975). 
T h e a p p J. i. c a t i o n o i the la w o -f the c ase c:i o c t r i n e i s t. h u s h e 1 d 
app 1 i c: able i n c;r i m i n a 1 as well as c i v i 1 ma11 er s i n Ut ah as we 1 1 
as si ster ju r i sdi ct i ons« Lamper , su}::)ra. Bee a 1 so S t a t e y.. 
Hoi li day, 598 P2d 1132, 183 Mont 251 (1979):; Be jar no v.- State, 
801 P2d 1388 (Nev 1990), State v „ S i s n e r o s , 647 P.2d 403, 98 N.M. 
2 01 , a p p e a 1 a -f t e r r e m a n d 6 8 7 P .2d 7 3 6 , 10 1 , IM. lYi. 6 7 9 ( 1 9 8 2 ) ; and 
State y. Para.^,, 630 P. 2d 410, 52 Or- App- 1071, review denied 639 
P.2d 1280, 291 Or. 662 (1980) 
Th e ap p 1 i c a t i on oi t h e law o f t \\ e case d oe t r i n e i n c:: r i m i n a 'j. 
cases is the same as its application in civil cases2 it 
•f o r e c: 1 o s e s r e 1 i t i g a t i o n w f'i e n a r u 1 i n g hi a s b e e r i m a d e i n a c:: a s e a n d 
t hi e s a (Ti e i s <:i u e a r :i. s e s a s e c CD n ci t i m e i n t h e s a m e c a s e - I r i t h e 
p r e s e n t n\ a 11 e r t h e i s s u e o f t h e n c:> r^  - ad m i s s ah i 1 i t y o$ D e f eri d a n t ' s 
p r i o i'" b a d a c t s o v c o n v i c t i c:) n s h a d b e e n d e t e r m i n e d i n h i s f a v o r « 
"f h e r e v e r sal o f <:;> u c:: ^  i r LA 1 i 11 g a n c:l t h e i n t r a d u c t. i o n o f <=:> LI C h f a c; t s t o 
the jui-'y by way a f open i ng s t a t e m e n t , ex h i b i ts anci test x mony 
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the jur y by way of open :i. ng st atement , exh i bits and test i mony 
c: o n s t i t u t e i'~ e v e r s i fa 1 e e r r o r -
III. SUBSTITUT I QN OF JUDGES 
The presiding judge o-f a district is empowered by Rule 3 104 
(El) ( i i ) o i t h e C o d e o -f J u c:l i c i a 1 A d m i n i <B t. r a t i o n t o a s s i g n c a s e s 
to provide ior the equitable distribution of the workload and the 
p r amp t d i spos i t i on o i cases. De-f en d an t urges t h at t h e p r es i d i n g 
.j u d g e .1 s n o t e m p o w e r e d t o a r b i. tr a r i 1 y r e a s s i g n j u d g e s o n c e t h e y 
h a v e cDa)ffiencec:l an assi gnment on a cr i mi na 1 case;; part i cu 1 ar 1 y 
w h e n s u c h r e a s s i g n m e n 1: 1 e a cj s t o t h e c h a n g e a $ a r u 1 i n g lav o r a b 1 e 
t o Det en d a nt ma d e by the p r e d e c e s sor j ud ge, or give th e 
p e i'" c: e p t i o n t h a t t h a t w a s t h e m o t i v e - A t t h e 1: i m e o i t h e s e c o n cj 
t r i a 1 r e p 1 a c erne n t o f a j u d g e w a s r e g u 1 a t e d b y R u 1 e 29, U t a h R u 1 e s 
o i C r i rn i n a .1 P r o c: e d u r e«. R u 1 e 2 9 p r o V i d e cj i n S u b s e c t i o n (a) f o r 
.j u d i c i a 1 r e p 1 a c e m e n t d u r i n g t r i a 1 , i n S u b s e c t i o n (b ) -f o r .j u d i c i a 1 
r e p 1 a c e m e n t a -f t e r a v e r d i c t CJ f g u i 11 y
 1 a n d i n S u b s e c t i o n (c ) -f CJ y 
j ud i c i a I r ep 1 ac e m e n t at t h e b e h e s t o-f a p a r t y whio f e 11 b i a<z> or 
p r e j u d i c e - 11 i s i rr^  p o r t a n t t hi a t t h e r u 1 e r- e q u i r e d t h e n e c ® s s i t y 
<j f d e a t h , <:;> i e l-c n e s s o r o t h e r• c:l i ^;> a b i 1 i t y , o r a c t i o n b y a p a r t y 
fa e f o i'" e t h e p r e s i d i n g j u ci g e c:a n n i a i-.: e a r e a s s i g n m e n t« T h e r e i s n c:) 
a r- b i t r a r y g r a n t a 1 1 c:> w i ri g a p r e s i c:l i n g j u d g e t o s u a ?iP„9D. t_.e 
ci .1 s q u a I i -f y o r r e p 1 a c: e t hi e? a s s i g n e cj j u d g e , i"\ < J r w a s t h e r e £i t t h a 
t i m e o-f r e a s s i g n m e n t « 
T h e r i g h t CD f D e -f e n d ant t o b e p r e s e n t a n d a d v i s e d o -f 
p e r- s CJ n n e 1 c h a n g e s i n h :i. s c a s e h a s b e e n r e? c o g n i :•: e d a n d c o c.j i -fie cj 
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s i n c a a t l e a s t 1990 - Ru 1 a 4 6 0 4 o-f t h a Cod e o f J a d i c :i a 1 
A ci m .1 n .1 s t r a t i a n d G a s n o t a 1 1 a w t h a w i t hi d r a w a 1 a f c a U n s a 1 u n 1 e s s 
t h e d e f a n d a n t i s p r a B a n t i n ope r^ c o u r t ( w i t h e x c e p t i a n s ) * Whi 1 e 
De f e n d a n t d o e s n a 1 a r g u e t h a t t h a w i t h d r a w a l o f c o u n s a 1 i s 
p a r -f: a c 1 1 y a n a l a g a u s t a t h a s u b s t . i t u t i a n o f a j u ci g a , t h e p o i n t i s 
v a 1 i c:l t h a t D a *f a n d a n t s h o LI 1 d b e a d v i s a ci a n d h a v a i n p u t i n t o t h a 
a n t i r a p r o c:: 6? s B o f h i s t r • i a 1 . 
T h a i rn p o r t a n c: a o f t h a r o 1 a o f t h e dei^ n B a i n s
 u c: h c: 1") a n g e s i s 
• f u r t h e r e x h i b i t e d i n R u l e 2 9 A o f t h e U t a h R u l e s o f C r i m i n a l 
P r a c a c:i u r a» T h a r * u 1 a r a c a g n i :•: a B D a -f: a n d a n t ' B p a s i t i o n t h a t o n c: a a 
j u <^  g a i. s a s s i g n a d t h a d a f a n d a n t h a s s O m a i n t a r a s t i n t h a t 
a p p a i n t rn a n t « T h a n c:) t i c: a o f c I") a n g a o f . j u c:l g a m u s t b a s i g n a d b y 
D a + a n d a n t „ W h i 1 e R u 1 a 2 9 A w a B n a t a -f f a c t i v a u n t i 1 A p r i 1 15 , 
1 9 9 2 , Da f a n d a n t s p a i n t t h a t i t ax amp 1 i -f i a s t h a r e c : a g n i t i on o-f a 
1 o n g h a 1 d b a 1 i a f a f t hi a D a f a n cj a n t ' s i n t a r a s t i n j u ci i c i a 1 
a B B i cj n m a n t i s v a 1 i d -
T h a a s B a r 1 i a n i n t h a F a b r u a r y 5 , 19 9 2 R u 1 i n g a n D a f a n d a n t ' si-; 
C3 b j a c: t i a n t a t h a r a a s s i g n m a n t a f J LI ci g a H a 1 1 i ci a y (R 1 8 6 ) , t h a t a 
B a h a d u 1 i ng c o n f 1 i c t m a n d a t ec:l 1 h a c:h a n g a s h a u 1 ci n o t b a u s a d a s a 
j u B t i -f i c: a t i a n . N a v a l i d r e a s a n s a x i s t s f a r w hi y t h a t r i a 1 hi a ci t a 
b a s-sc hac:l u 1 ac:l a n t h a t ci a t a • Da*f a n d an t a 1 s o c.|uast i a n B , c on s i d a r i n g 
t h a a b a v a r u 1 a s , w h a t hi a r i. t w a s p r o p a r f a r j u d g a E^< u n n a 1 1 t o r LI 1 a 
a n t h a lvi o t i a n <:> a a k i n g h\ i«» a w n ci i s q u a 1 i f i c a t i o n , a n c:l w Si a t h a r s u c: h 
r u 1 i n g c: a m p o r t s w i t h h i s i'" i g h t t o a f a i r* t K" i a 1 
T h a r a a s s i g n an a r^  t a -f t h a c^  r i g i n a 1 t r i a 1 j u ci g a w a r:-:> a r t:> i t r a r y 
a n d K- a s u 1 1 a ci i n t h a r a v a r s a 1 a f a f a v a K- a b l e r LI 1 i n g a >c c 1 u ci i n g 
1 r> 
X A. 
a v i d en e e .. T" h :i. s 0 o u r t sh au 1 d r e c a q 11 :i. z e D e f en d an t ' si :i. n t ar a s t i n 
t ha assi q n a d .judqa and i n t h a 1: .j u d q a " s r u I m g by revers:i. nq h 1 s 
convi cti on« 
CONCLUSION 
"!" h a S t a t e ' s c a s a s e a k i n q t a C O I "i v i c t. D a f a n d a n t o n a t h e o r y o f 
accomp 1 i ce 3. i ab i 1 i ty based sol el y on h i s dr' i vi ng a motor vah i c 1 a 
:i. s i nharan 11 y weak « Wit hout 11 \a i rnpr ap ar 1 y i n t r'aduced ev i c:lanca 
a f p i'"' i a r c r i m i n a 1 c o n v i c t .i. o n B a n d b a d a c t s , t h a r e :i. s a 
substant ;i. al 1 :i. kel ihood of a mora -favorable result to Defendant, 
Th i s c ourt sh ou 1 d r a var sa on t hoBa g r ound s., 
DATED this i I d a v a f S^fi&*U*6f 9c 
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ADDENDlJIi 
RULE 403 U.R.E. 
a« Rule 403 Exclusion of relevant evidence 
o n g r a u n d s o f p r e j u d :i. cr. e , e o n -f LI S i o n , o r w a s t e o f 11 m e. 
A 1 t h o u g h r-e 1 evant , ev :i. dence (nay be ex c 1 uded i t i. t s pr obat i ve 
v a 1 u e is s u b s t a n t i ally o u t w e i g h e d b y t h e c J a n g e r o f LI n f a i r 
prejudice, confusion of the issues, or misleading the jury, or by 
c c:) n s i d e r a t i o n s o f u n c:l u e d e 1 a y , waste o f t i m e , o r n e e d 1 e s s 
pr eservl:at i on o f c::umu 1 at i ve evi denc::e -
RULE 4 0 4 . C h a r a c t e r e v i d e n c e n o t a d m i s s i b l e 
t o p r o v e c o n d u c t ; e x c e p t i o n s ; o t h e r c r i m e s . 
(a) O h a i a t t o r p v i d o r u p qt ner a l J y- L V3 dent e of a p e r s o n c 
i h . u a t l p r of a ( r a i t o f h i s ( h a r a c t e r i s n o l admi s s i b I e fo r H I P 
p u r p o s e o-f p r o v i n g " tha i lu^ ai 1<MI i n c o n f o r m i t y I h e r e w i t h on u 
pai I: u u l a1/ OL-OCISI on , osnropl z 
( i ) C h a r a c t e r o-f a c c u s e d , F / i done w of ri pt-i - i s t p n t 
t r a i t o-f I n s c h a r a c t e r o f r - fe rod bv <rw\
 t i r i u s i j r l , c^r b y t h e 
[ i r o s ^ t n i i o n t o r e b u t t h f w m e . 
(1!) C h a r a c t e r o-f v i c t i m - 1 vicicTir e o f <* pt.'i- 1 3 nen t t r a i H 
u( r h a r a c l ' p r o f the-? v i ( I im o-f t h e f.rirnc3 of '"pv^d h y <KO 
a c c u s e d , or hy t h e p r o s e c u t i o n t o r e b u t t h e s a m e , or 
e v i d e n c e of a c h a r a c t e r t r a i l o-f p o a e e f u l n e s s a t t h e 
v i ( t 3 (n o f f e r < ^ f l hy I he pi ( ^ ^ c u t i o n i n <* hcmueicJo < c^se* t o 
r e b u t ev idence? t h a i t h e v i c t i m was t h e - f i r s i <\q<]r e s s o r ; 
( " ) C h a r a c t e r o-f w i t n e s s - E v i d e n c e o f t h e chcO'c ic te i o-f 
a w i t n e s s , as p r o v i d e d i n k 'u le 6 0 / , / jOf j , and 6 o 9 . 
(b) O t h e r c r i m e s , w r o n g s , or a c t s . L v i d e n c n en' o t h e i 
c r i m e s , w r o n g s or a c t s i s n o t a d m i s s i b l e I a p r o v e Lho ( " h a r < \ c t e r 
o f <v pocT son i n o r d e r t o show " thai ho a c i ed i n c o n f o r m i t y 
i hc>» e w i t h . I t may , however , he a d m i s s i b l e - for o t h e r p u r p o s e s , 
< uc h as p»roof o f m o t i v e , o p p o r t u n i t y , i n i e n l , pv epar at 1 on , p l a n , 
^ n o w l e d q e , i d e n t i i y , o r a b s e n c e o f n d b t a i (? or a c c i (ic^ii i « 
Rule 609 U.R.E. 
Impaachrnant by evi danca of canvi ct i C3n a f c:r i rne« 
(a) General rale. For the purpose of attacking the 
c r a ci j. b i I i t y o f a w i t n e s s , a v 1 d a n c a t h a t h a h a s ta a a n c o n v i. <:r. t a ci o f 
a e r i rn a s h a 1 1 b a a d m i 11 a d i •(' e 1 i c i t e d -f: r• o rn h i m o r a s t a b 1 i s h a ci b y 
p u b 1 i c r a c a r ci d u r i n q c r a S S - e x a m i n a t i o n b u t o n 1 y i -f t h a e r i m a (1 ) 
w a s p u r*i i s h a b I a by ci a a t h a r i rn p r i s o nment. i n a x c: a s s o -f o n a year 
LIndar tha 1 aw undar wh i eh he was convi c:ted , and tha coUr t 
determines that the probative value o-f admitting this evidence 
ou t w a i g h s i t s p r a .1 u ci :i. c i a 1 a f f a c t t o t a h ci a f a n ci a n t, rn or (2) 
i n vo 1 vac:l d :i. sh on as t y or falsa s t a t aman t regar d lass O-f'• t h a 
punishrnent. 
RULE 3-104 (E) 
(E) Docket management and case and judge assignments 
(i ) T h e p r e s i d 1 n g j u d g e s h a 3. 1 m o n i t o r t h a s tat u s o -f t h e 
c;lac: kat s i n t h e cour t and i a)p 1 ernen t i mpr aved mat hoc:is anc:l 
s y s t a m s o f m a n a g i n g c;i a c k a t s. 
(:i. i ) 7'ha pr asi d i ng j u d g a shall assi gn e.ases anc:l j u d g e s i n 
accoi"' d an c e w i t hi supp 1 e m e n t a 1 c: our t r u 1 e s , t a pr a v i d e f or an 
eCi LA i t ah 1 a d i B t r i b u t i on o f t h e wc:)r k 1 o ad an d t h e p r omp t. 
d i s p o s i I: 1 a n o f c a s e s« 
RULE 4-604 Withdrawal o-f counsel 
in criminal and delinquency cases. 
Intent: 
T o a B t a b 1 i s h a u n i -f o r m p r o c ed u r e -f a r w i t h d r a w a 1 o f c a u n B a I 
i n c r i m i n a 1 c a s a s -
Applicability: 
T h i B r n 1 e s hi a 1 1 a p p 1 y t a a I 3. t r :i. a 1 <::: a LA r t. s o f r e c e r d a n d n o t 
a-f r e c o r d 
Statement o-f the Rule: 
(1) Wi 11"idr awa 1 a f coLAnBa 1 pr i ar t o the entry a f j udgment» 
(A) C o n s i s t e n t w i t h t h a R u 1 a B CJ f P r o f a s s x a n a 1 C o n d u c: t , 
a n a 11 a r n e y may n o t w i t h c:i raw a s c a LA n s e 1 a t r e c a r • d i n 
c r i. m i n a 1 c a is e s w :i. t h a u t t h e a p p r o v a ]. a i t h e c a u r t« 
(B) A m o t i a n t a w i t h d r aw a B a n a 1t a r n a y i n a c r i m i n a 1 
c a s a s 1"i a 11 h a m a d e i n a p a n c a LI r t w i t h t h a d ate n d a n t 
p r e B a n t LA n 1 a B B a t h a r wise a r d e r a d h y the c o LA r t* 
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IN THE SEVENTH JUDICIAL DISTRICT COURT 
IN AND FOR GRAND COUNTY, STATE OF UTAH 
Criminal No. 91-24 
Held in the Courtroom of said Court, at Moab, Grand 
County, State of Utah, on the 13th day of April, 1992, present 
the Honorable Boyd Bunnell, District Court Judge. 
THE STATE OF UTAH, 
Against: ALFRED LEE O'NEIL 
JUDGMENT AND COMMITMENT TO UTAH STATE PRISON 
Lyle R. Anderson, for Plaintiff 
William L. Schultz, for Defendant 
This being the day and hour fixed for pronouncing 
judgment in this case, and the defendant being present in Court 
and represented by counsel, and defendant having heretofore been 
found guilty by a jury of the crimes of: 
COUNT I: DISTRIBUTION OF A CONTROLLED SUBSTANCE, a 
FIRST DEGREE FELONY, in violation of Section 58-37-8(1)(a), Utah 
Code Annotated, 1953 as amended; 
COUNT II: DISTRIBUTION OF A CONTROLLED SUBSTANCE, a 
FIRST DEGREE FELONY, in violation of Section 58-37-8(1)(a), Utah 
Code Annotated, 1953 as amended; 
1 
COUNT III: DISTRIBUTION OF A CONTROLLED SUBSTANCE, a 
FIRST DEGREE FELONY, in violation of Section 58-37-8(1)(a), Utah 
Code Annotated, 1953 as amended; 
and the defendant stating to the Court that he has no legal 
reason to advance why judgment should not be pronounced, the 
Court now pronounces the judgment and sentence of the law as 
follows, to-wit: 
That you, ALFRED LEE O'NEIL, be imprisoned in the State 
Prison of the State of Utah, in the County of Salt Lake, for a 
term of NOT LESS THAN FIVE (5) YEARS AND MAY BE FOR LIFE on Count 
I; that you be imprisoned in the State Prison of the State of 
Utah, in the County of Salt Lake, for a term of NOT LESS THAN 
FIVE (5) YEARS AND MAY BE FOR LIFE on Count II; and that you be 
imprisoned in the State Prison of the State of Utah, in the 
County of Salt Lake, for a term of NOT LESS THAN FIVE (5) YEARS 
AND MAY BE FOR LIFE on Count III. The Court orders said prison 
terms to run concurrent. 
You are further ordered to pay restitution to the Four 
Corners Narcotic's Strike Force in the amount of $260.00. 
You, ALFRED LEE O'NEIL, are hereby remanded to the 
custody of the Sheriff or other proper officer of the Grand 
2 
County Jail of the State of Utah for transfer to the custody of 
the Utah State Prison. 
DATED this 2 
R. Anderson 
and County Attorney 
day of April, 1992. 
BY THE COURT: 
Boyd Bunnell: 
Di^t^ict Court Judge 
CERTIFICATE OF DELIVERY 
I hereby certify that on the \*~j day of April, 1992, I 
hand delivered or mailed, postage prepaid, a true and correct 
copy of the above to William L. Schultz, Attorney for Defendant, 
76 S. Main, #6, Moab, Utah 84532 and Wendell Thayne, Adult 





SEVENTH DISTRICT COURT 
STATE OF UTAH 
IN THE SEVENTH JUDICIAL DISTRICT COURT IN AND FOR GRAND COUNTY 
STATE OF UTAH 
RULING ON MOTION IN LIMINE 








Criminal No. 91-24 
Defendant has filed a Motion in Limine moving the 
Court for an order excluding certain anticipated evidence. 
The Motion asks the Court to speculate as to what may be 
offered by the State, and is not supported by anything other 
than counsel's allegations. 
THEREFORE, the Motion in Limine is denied. 
The Defendant also objects to this case being tried 
by the undersigned Judge. The Motion offers no legal grounds 
for diqualificationf or any other reason for the undersigned 
not proceeding with this matter. 
As Presiding Judge, the undersigned has the right 
and obligation to assign judges within the District to 
specific cases at any time in order to move matters to 
conclusion and to best utilize judges' time. 
\0 
Judge Halliday has been assigned the trial of a 
criminal case in Emery County on the same date that this case 
is set for trial. The assignments are made in a random manner 
and have nothing to do with persons or subject matters. 
THEREFORE, the Motion to Disqualify is denied. 
DATED this ^Z) ^—day of February, 1992. 
(2) 
